PLANNING AND ZONING
Cerro Gordo County Courthouse

220 N Washington Ave (641) 421-3075
Mason City, IA 50401-3254 (641) 421-3110
cgcounty.org/planning plz@cgcounty.org

SPECIAL EXCEPTION STAFF REPORT
FOLLOW UP REPORT

SUMMARY OF REQUEST
Case No.: 22-26 Hearing Date: February 28, 2023
Staff Contact: John Robbins, Planning and Zoning Administrator
Applicant Owner
Jacob R. Kopriva Jacob R. Kopriva
471 North Shore Drive, Unit B 1713 Main Avenue
Clear Lake, IA 50428 Clear Lake, 1A 50428

Property Address: 5028 Clark Street
Brief Legal Description: Lot 20, Block 8, Crane and Hills
Zoning: R-3 Single Family Residential

SPECIAL EXCEPTION REQUEST*

Structure Request(s) Requirement(s)
House 3’ east side yard setback 6’ side yard setback (11.6-B)
3’ west side yard setback Same
20’ rear yard setback 30’ rear yard setback (11.6-C)

The Board considered the applicant’s (Kopriva) request at its November 29, 2022 meeting. The
original staff report is included in your packet, so please review to reacquaint yourself with the
case. The overall analysis of the request is unchanged. From the original report:

The applicant (Kopriva) proposes to construct a 24°x50° house (See Figures 1 & 2).
The property currently has no buildings on it. There was a well house previously
that was removed within the last 12 months. There is a well that serves
properties as highlighted in the aerial photo with applicable parcels highlighted,
titled “Well service properties” (See Figure 3). There is an existing established
water line easement for the highlighted properties.

At the November hearing, the Board had concerns regarding the questions of access to the
existing well, as the only feasible way to access the well for potential maintenance with a truck
or trailer would be from the northeast corner of the lot which would require crossing a portion
of the adjacent property to east at 5036 Clark Street once a new house is constructed. The
Board tabled the request with instructions to Kopriva to address the uncertainly of legal access
to the well and to have the well assessed by a licensed well servicer.



Kopriva has addressed both items. An easement agreement has been reached with the owners
of the adjacent property to the east at 5036 Clark Street. A copy of the unexecuted agreement
is included in your packet. Signatures are being gathered at the time of the writing of this
report. This should address the question of legal access to the well for maintenance.

Kopriva had the condition of the well assessed by Mark Vanderploeg of North lowa Water
Company in Clear Lake. Mr. Vanderploeg recommends that the pump, wire, and pipe of the
well be replaced prior to construction of the proposed house to reduce the need for immediate
maintenance in the future. A copy of the Mr. Vanderploeg’s recommendations are included in
your packet.

The conclusions of the original staff report from the November hearing remains unchanged
regarding the standards of review for the requested special exceptions. In staff’s opinion, the
standards of review for the requested special exception appear to be met. If the Board is
satisfied that Kopriva has fulfilled the actions instructed, the Board would be justified to
approve the request.

The access easement, once executed, will address questions of legal access to the well. The
well assessment also gives some clear recommendations on minimizing the need for future
maintenance of the well, at least in the near-term. Staff recommends approval, subject to the
conditions of the recommended motion below.

‘ BOARD DECISION

The Board of Adjustment may consider the following alternatives:

Alternatives
1. Grant the requested special exception subject to any condition as deemed necessary by
the Board.

2. Grant relief less or different from the requested special exception.
3. Deny the requested special exception.

The following motions are provided for the Board’s consideration:

Provided motion of approval (recommended):
e | move to adopt the staff report as the Board’s findings and to approve the special
exception as requested by Jake Kopriva, subject to the following conditions:

1. All construction shall comply with the site plan submitted with the application.

2. No construction shall begin until a Zoning Permit has been issued by the Planning
and Zoning Office.

3. Kopriva shall complete all improvements to the onsite well as recommended in the
letter, dated December 13, 2022, from Mark VanderPloeg of the North lowa Water
Company prior to the issuance of a Zoning Permit for the house.

4. Kopriva shall have the access easement agreement with the owners of the property
at 5036 Clark Street executed and recorded in the office of the Cerro Gordo County
Recorder prior to the issuance of a Zoning Permit for the house.




Provided motion of denial:

e | move to adopt the staff report as the Board’s findings and to deny the special
exception as requested by Jake Kopriva for the following reasons:
[STATE REASONS FOR DENIAL]

| EXHIBITS
e Exhibit 1: Copy of unexecuted access easement agreement
e Exhibit 2: Well assessment
e Exhibit 3: Original staff report
e Exhibit 4: Figures
e Exhibit 5: Special Exception Application
e Exhibit 6: Site plan
e Exhibit 7: Floor plan
e Exhibit 8: Plat of survey
e Exhibit9: “Well service properties” and waterline map
e Exhibit 10: Aerial photo of site



Prepared by and
return to: Shelby A. Webb, Laird Law Firm, P.L.C., 11 Fourth Street N.E., P.O. Box 1567, Mason City,
lowa 50402-1567, Telephone: 641- 423-5154, Fax: 641-423-5310, Email:

swebb@lairdlawfirm.com

ACCESS EASEMENT
: REGARDING
TRACT A LOT TWENTY (20) IN BLOCK EIGHT (8), CRANE & HILLS
FIRST ADDITION TO OAKWOOD PARK, CLEAR LAKE, IOWA

TRACT B LOTS TWENTY-ONE (21) AND TWENTY-TWO (22) IN BLOCK
EIGHT (8) IN CRANE & HILL’S FIRST ADDITION TO
OAKWOOD PARK, CLEAR LAKE, IOWA

Ly Parties Identified. This Agreement is executed by:

“Kopriva™ Jacob R. Kopriva and Holly A. Kopriva, a married
couple;
and
“5036” 5036 Clark St, LLC, an lowa limited liability company.
2. Properties Identified. Kopriva owns Tract A and 5036 owns Tract B.

Tract A and Tract B are adjacent lots with Tract A laying west of Tract B.

3. Background. There exists a well on Tract A for the benefit of Tract A and other parcels.
Kopriva intends to improve Tract A with a dwelling.

Once Tract A is improved, access to the well for future repair, maintenance, and replacement may
need to come through Tract B.

4. Access Easement Across Tract B.

A. 5036 grants, conveys, creates, and establishes a non-exclusive easement across
the North fifteen (15) feet of the West thirty (30) feet of Tract B to provide
access to Tract A upon the terms that follow.

01-31-2023 1



B. The easement will be used for the benefit of Tract A for purposes of ingress and
egress for vehicular traffic including machinery and equipment to service the
well on Tract A.

C. No person shall use the easement for any purpose which restricts or inhibits the
right or privilege of others to its use or for any purpose which impairs the ability
of a party to have full access to such party’s property or the improvements
located upon such party’s property.

D. No person shall allow a vehicle or other object to stand upon or be parked in such
a fashion as to deny access.

E. No party shall install a fence or a gate along or within the area of the easement which will
impair or inhibit the use of the easement.

5. Status Quo. Afier any entry on to Tract B for ingress or egress or the performance of any work,
Tract B shall be put back into the condition that existed prior to such entry.

6. Obligations to Deal Fairly. There is imposed upon the owners of the Tracts an obligation to
deal fairly and in good faith with one another.

7. Nature of Easement. The easement created by this agreement is permanent and perpetual and is
a covenant running with the land.

8. Binding Effect. This agreement is binding upon and inures to the benefit of successors and
assigns.

9. Captions. Captions are for convenience and shall not affect interpretation.
10. Governing Law. This agreement shall be governed by the laws of Iowa.

11. Waiver. A waiver of any breach shall not be considered to be a waiver of any other or
subsequent breach.

12. Counterpart Signature Pages. This Agreement is executed upon a separate signature page
which contains the notary acknowledgment.

R:\Arthur\realestate\easement\access,kopriva.1-31-23.doc
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STATE OF IOWA,

On this

SEPARATE SIGNATURE PAGE
OF
5036 CLARK ST, LLC
TO
ACCESS EASEMENT AGREEMENT

“5036”
5036 Clark St, LLC
By: Dated:

Megan Hill Mitchum, Manager

COUNTY, ss:

, 202_, before me the undersigned, a Notary Public in and

for said State, personally appeared Megan Hill Mitchum, to me personally known, who being by me duly
sworn, did say that she is a Manager of 5036 Clark St, LLC, executing the within and foregoing instrument; that
said instrument was signed on behalf of 5036 Clark St, LLC, by authority of its Managers; and that Megan Hill
Mitchum, as a Manager acknowledged execution of the foregoing instrument to be the voluntary act and deed of
the limited liability company, by it and by her voluntarily executed.

01-31-2023

Notary Public in and for said State



SEPARATE SIGNATURE PAGE
OF
KOPRIVA
TO
ACCESS EASEMENT AGREEMENT

“Kopriva”
Dated:
Jacob R. Kopriva
Dated:
Holly A. Kopriva
STATE OF IOWA, COUNTY, ss:
On this day of , 2023, before me the undersigned, a Notary Public in and for said

State, personally appeared Jacob R. Kopriva, spouse of Holly A. Kopriva, to me known to be the identical
person named in and who executed the foregoing instrument and acknowledged that he executed the same as his
voluntary act and deed.

Notary Public in and for said State

STATE OF IOWA, COUNTY, ss:

On this day of , 2023, before me the undersigned, a Notary Public in and for said
State, personally appeared Holly A. Kopriva, spouse of Jacob R. Kopriva, to me known to be the identical
person named in and who executed the foregoing instrument and acknowledged that she executed the same as her
voluntary act and deed.

Notary Public in and for said State

01-31-2023 4



North lowa

ATER
company

Quality Water from the Ground Up

December 13, 2022

Jake Kopriva
5028 Clark St.
Clear Lake, IA 50428

Dear Jake,

Today I inspected the well on your property on Clark St. As you know, once you build, it
will be impossible to use a service truck to do pump work accessing from Clark St. |
agree that it would be a good idea to get an easement from the neighbors to access the
well from their property if necessary. | would also recommend that before you build, you
replace the pump, wire, and pipe in the well to reduce the chances that the pump would
need to be pulled once the structure is up. Installing a new, lighter pump on flexible pipe
would also give the option of pulling the pump by hand if truck access is difficult.

If you have any further questions regarding this issue, please give me a call.
Sincerely,

Mark VanderPloeg

North lowa Water Company

Knorr Electric
641-357-3614

310 South 20" Street, Clear Lake, 1A 50428
641-357-3614, 800-745-8614, knorr@netins.net



PLANNING AND ZONING
Cerro Gordo County Courthouse

220 N Washington Ave (641) 421-3075
Mason City, IA 50401-3254 (641) 421-3110
cgcounty.org/planning plz@cgcounty.org

SPECIAL EXCEPTION STAFF REPORT

| SUMMARY OF REQUEST

Case No.: 22-26 Hearing Date: November 29, 2022
Staff Contact: John Robbins, Planning and Zoning Administrator

Applicant Owner

Jacob R. Kopriva Jacob R. Koprvia

471 North Shore Drive, Unit B 1713 Main Avenue

Clear Lake, IA 50428 Clear Lake, IA 50428

Property Address: 5028 Clark Street
Brief Legal Description: Lot 20, Block 8, Crane and Hills
Zoning: R-3 Single Family Residential

Background

The applicant (Kopriva) proposes to construct a 24’x50’ house (See Figures 1 & 2). The property
currently has no buildings on it. There was a well house previously that was removed within
the last 12 months. There is a well that serves properties as highlighted in the aerial photo with
applicable parcels highlighted, titled “Well service properties” (See Figure 3). There is an
existing established water line easement for the highlighted properties.

Please note that the front corners of the proposed house as marked by orange flags as seen in
the included photos were misplaced approximately 5’ closer to the street than the actual
proposal. The proposed front building line will be roughly similar to the respective building
lines of the adjacent property to the west and the front line of the garage of house to the
east—give or take 1’-2’ north or south (See Figures 3 & 4).

SPECIAL EXCEPTION REQUEST*

Structure Request(s) Requirement(s)
House 3’ east side yard setback 6’ side yard setback (11.6-B)
3’ west side yard setback Same
20’ rear yard setback 30’ rear yard setback (11.6-C)

*See Figures 6-10



FINDINGS OF FACT

1. Jacob R. Kopriva is the owner of the subject property and applicant for the request.

2. The property is zoned R-3 Single Family Residential

3. The proposed house is 3’ from both the east and west side lot lines and 20’ from the
rear lot line.

4. A6 side yard setback is required in the R-3 District. A 30’ rear yard setback is required
for a principal building in the R-3 District.

5. Avariance appeal application was originally filed on September 27, 2022 with the
Planning and Zoning Office. Based on needed information prior to being accepted, an
amended request was filed for a Special Exception on November 1, 2022 with the
Planning and Zoning Office.

| ANALYSIS |
The Board of Adjustment is provided the power to grant special exception under Section
24.4(A)(2) of the Zoning Ordinance. The Board may grant special exception to bulk standards of
the ordinance if, in its judgement, the standards established in Section 24.4(A)(2)(a) are met. In
its review, the Board may attach certain conditions to any special exception granted in order to
observe the spirit of the Zoning Ordinance and Comprehensive Plan and mitigate any potential
impacts that may directly result from the requested special exception.

Discussion of Standards of Review

Strict compliance with the standards governing setback, frontage, height, or other bulk
provisions of this ordinance would result in a practical difficulty upon the owner of such
property and only where such exception does not exceed 50 percent of the particular
limitation or number in question.

The proposed house is 3’ from both the east and west side lot lines. A 6’ side yard setback is
required in the R-3 District (See Figures 5-8). The proposed house is 20’ from the rear lot line.
A 30’ rear yard setback is required in the R-3 District (See Figures 9 & 10). In both cases, the
proposal is less than 50% of the respective requirements.

The subject lot has a 30’ width (See Figure 1). To build within the required side yard setbacks, a
house would only be 18’-wide. This would not meet the minimum dimension for a dwelling of
22’, which means there is no way to build within the requirements of the ordinance to have a
reasonably sized house. There is a clear practical difficulty as a result of the ordinance
requirements. The standard appears to be met.

The exception relates entirely to a permitted use (principal, special, or accessory) classified by
applicable district regulations, or to a permitted sign or off-street parking or loading areas
accessory to such a permitted use.

A single family dwelling is a principal permitted use in the R-3 District. The standard appears to
be met.



The practical difficulty is due to circumstances specific to the property and prohibits the use of
the subject property in a manner reasonably similar to that of other property in the same
district.

As previously described, the width and size of the lot prevents an average-sized house for the
neighborhood from being constructed on the property within the requirements of the Zoning
Ordinance. A variance or special exception would be necessary to construct any house on the
property. The standard appears to be met.

A grant of the special exception applied for, or a lesser relaxation of the restriction than
applied for, is reasonably necessary due to practical difficulties related to the land in question
and would do substantial justice to an applicant as well as to other property owners in the
locality.

The practical difficulty is due to the size of the lot. However, there are some elements to
consider in how the request could potentially affect nearby properties in the future.

There is a well located on the north half of the property (See Figure 3). The well services the
subject property, the property to the northeast, and a couple properties further north (See
“Well Service Properties” map). There is an established waterline agreement between all of the
applicable properties. As a result, legal access for any potential future maintenance needed for
the well is necessary to ensure water service for the applicable properties. While being a rare
occurrence, potential maintenance could possibly need vehicular access with an 8’-10" width.

The property itself creates difficulties for potential access in the event a new house is
constructed. There are retaining walls and an approximately 3-4’ drop-off along the west and
north lot lines that prevent any vehicular access (See Figure 11 & 12). Similarly, a retaining wall
runs most of the length of the east side lot line (See Figures 6 & 7). Access to the well from the
south will be blocked with the construction of the proposed house.

In regard to potential vehicular access, the aforementioned waterline agreement is between
the subject property and the property to the northeast, along with two more properties further
north, but this only touches at a singular point with the subject property as marked by the
survey stake seen in Figure 13, making legal access for a service trailer or vehicle tenuous at
best. There is a narrow, approximately 6’-8" gap that could potentially be modified to be used
for service if legal access can be attained for the future (See Figure 13). There is potential to
widen the gap with reconstruction of the north retaining wall by moving it further north with
fill. However, this would require any service vehicle to cross the adjacent property to the east
from the north with which there is no formal access easement agreement in place. While this is
a worse case scenario, Kopriva has stated that he is in discussion with the neighbors to the east
about a potential agreement. He is also talking with a well service company to assess the actual
needs for potential maintenance needs, as the potential need for vehicular access would be the
worst-case-scenario, which should be planned for.



Ultimately, the interpretation of “substantial justice” required by the standard is a balance
between Kopriva’s right to have a reasonable use of his residential property and the impacts to
water service for the applicable properties. While the county does not enforce the terms of the
easement itself, it is a consideration when granting an exception to the strict setback rules of
the Zoning Ordinance. Given the physical characteristics of the property, there is no trade-off
that appears to allow a house to be constructed on the property without blocking access from
the south or unreasonably encroaching too close to neighboring lot lines.

As a result, in staff’s judgement, the right to have a reasonable residential use of the property
for the purpose for which it is intended outweighs the well access question to an extent.
Kopriva has a constitutional right for at least some use of the property for residential purposes.
However, conditions can be attached to any potential approval. This question is discussed
further below. The standard appears to be met.

Such practical difficulties cannot be overcome by any feasible alternative means other than
an exception.

There does not appear to be a feasible alternative. The size of the lot prevents any alternative
that does not necessitate an exception under the rules of the ordinance. The standard appears
to be met.

Relief can be granted in a manner that will not alter the essential character of the locality.

The proposed house is in line with the character of the neighborhood. The standard appears to
be met.

Discussion of Potential Impacts to Immediate Area

There are potentially two main impacts as a result of the proposed house. The first is close
encroachment to neighboring property lines. The first standard establishing a minimum of no
closer than 50 percent of the applicable setback standard ensures proper separation from the
property lines and mitigates encroachment in extreme situations such as this.

As previously discussed, the second major impact is limited access for future well maintenance
whenever it may be needed. Kopriva and any future owner of the subject property have a
responsibility to ensure the well can be maintained into the future. At the time of this writing,
as discussed above, there is tenuous legal access to bring any potential needed maintenance
equipment into the property if ever needed, as there is no access easement for any adjacent
property including to the east beyond the northeast corner of the property—a single point with
the adjacent property to the northeast.

Staff consulted with the North lowa Water Company, a well servicer based in Clear Lake, to get
an idea of what may be needed for potential maintenance. An assessment would be necessary
to know the extent of access needs for well maintenance. Not all well maintenance requires
vehicular access, but the worse-case-scenario for access needs to be ensured. Equipment
needed to service the well, if needed, would require a minimum of 8’-10’ of space for access.
As of this writing, Kopriva states he has been in contact with a well servicer regarding the well
and the adjacent property owner to the east regarding a potential access easement for well
maintenance.



At a minimum, a condition should be attached to any approval that makes it Kopriva's
responsibility to ensure water access for all properties served by the well and proper
maintenance of the well for the future. In staff’s opinion, a well assessment should be
conducted prior to the issuance of a Zoning Permit and required by a condition with
documentation provided to the Planning and Zoning Office as a part of the review. Any needed
improvements to the well should also be completed.

Staff Conclusions and Recommendation

The county does not have the right to force any property owner to enter into an agreement
with another, nor can it prevent a reasonable use of a property entirely for which it is intended
(i.e. residential use), though reasonable standards, limitations, and conditions can be applied to
an approval. The standards for special exception are performance standards applied and
adapted to specific requests. In this instance, all of the standards appear to be met, but certain
conditions appear to be necessary. Staff recommends approval subject to the conditions
below.

| BOARD DECISION

The Board of Adjustment may consider the following alternatives:

Alternatives
1. Grant the requested special exception subject to any condition as deemed necessary by
the Board.

2. Grantrelief less or different from the requested special exception.
3. Deny the requested special exception.

The following motions are provided for the Board’s consideration:

Provided motion of approval:
e | move to adopt the staff report as the Board’s findings and to approve the special
exception as requested by Jake Kopriva, subject to the following conditions:

1. All construction shall comply with the site plan submitted with the application.

2. No construction shall begin until a Zoning Permit has been issued by the Planning
and Zoning Office.

3. A well assessment shall be conducted by a qualified well servicer of the onsite well
prior to any Zoning Permit being issued on the property. A copy of the well
assessment, report, or other documentation of said assessment shall be provided to
the Zoning Administrator prior the issuance of a Zoning Permit. All
recommendations for improvements and actions for well maintenance and needed
access to the well made by said well servicer shall be completed as necessary. It
shall be Kopriva’s, and any future owner of the subject property, to ensure water
service for all properties served by the well, including needed access and
maintenance for the useful life of said well.

Provided motion of denial:
e | move to adopt the staff report as the Board’s findings and to deny the special
exception as requested by Jake Kopriva for the following reasons:
[STATE REASONS FOR DENIAL]




EXHIBITS

e Exhibit 1:
e Exhibit 2:
e Exhibit 3:
e Exhibit 4:
e Exhibit 5:
e Exhibit 6:
e Exhibit 7:

Figures

Special Exception Application

Site plan

Floor plan

Plat of survey

“Well service properties” and waterline map
Aerial photo of site



Figure 1
Looking north at the location of the propose
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Figure 3
Looking at the onsite well located n
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Figure 5
Looklng at the adjacent property to the east
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Figure 7
Looking south along the east side lot line
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Figure 8
Looking north along the west side lot line
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Figure 9

Figure 10
Looking west along the rear lot line
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Figure 11
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Figure 12
wall along the north lot line
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Figure 13
Looking east at the potential area where possible vehicular access could practically happen at
the northeast
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Special Exceptions Appeal
-Strict compliance with the standards governing setback, frontage, height, or other bulk provisions of
this ordinance would result in a practical difficulty upon the owner of such property and only where
such exception does not exceed 50 percent of the particular limitation or number in question;

We are asking for a 3ft setback on the side lots. This is 50% of the standard 6ft setback. We are
asking for a 20ft setback in the rear of the lot.

-The practical difficulty is due to circumstances specific to the property and prohibits the use of the
subject property in a manner reasonably similar to that of other property in the same district. Such
circumstance may include: Size and shape of the property;

Due to the narrowness of the lot only being 30ft wide, it makes it difficult to meet minimum
build size requirements. By allowing us to build a 24ft wide we can meet those requirements and still
have access to maintenance on the well in the back of the lot.

- Relief can be granted in a manner that will not alter the essential character of the locality.

This relief will help allow us to build a quality looking home that fits in with nature of the
neighborhood.
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20ft rear lot

Proposed House

50ft Long

24ft wide Concrete slab foundation

Property line
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AKWOOD PARK, OFFICIAL PLAT,

NOW INCLUDED IN AND FORMING A

PART OF CERRO GORDO COUNTY, lOWA

JACOB R, KOPRIVA
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DESCRIPTION OF RECORD DOC.#2022-1113

LOT TWENTY (20) IN BLOCK 8, CRANE & HILLS FIRST ADDITION TO
D PARK, AN OFFICIAL PLAT, NOW INCLUDED IN AND
FORMING A PART OF CERRO GORDO COUNTY, IOWA.
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